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Made in the USA: Attorney General’s Opinion Clarifies Limits on Foreign
Ownership of Land in Wisconsin

Tom Larson¬¬_¬¬ FebrXar\ 05, 2015

In December, Wisconsin's then-Attorne\ General J.B. Van Hollen issXed a
formal opinion to clear Xp confXsion regarding the abilit\ of non-U.S. citi]ens to
oZn land in Wisconsin. The confXsion stemmed from Zhat appeared to be a
direct conÁict betZeen state laZ, Zhich limits the amoXnt of land a foreign
citi]en coXld oZn, and a federal treat\, Zhich prohibits states from enacting or
enforcing laZs that treat U.S. and foreign citi]ens differentl\. DXe to this
apparent conÁict, REALTORS , propert\ oZners, and others haYe been Xnclear
aboXt the rXles regarding foreign oZnership of land in Wisconsin.

FRUeigQ iQYeVWPeQW iQ Ueal eVWaWe iV gURZiQg

Interest b\ foreign inYestors in U.S. real estate is Yer\ strong and continXes to groZ. Most of the real estate holdings b\
foreign inYestors consist of forest and farmland, bXt interest is also strong in other t\pes of propert\, sXch as
commercial, golf coXrses and residential properties. While actiYit\ b\ foreign inYestors historicall\ has been higher in
coastal areas, states in the MidZest and the SoXth haYe also e[perienced greater demand b\ foreign inYestors in
recent \ears. Consider the folloZing:

In 2012, the United States Department of AgricXltXre estimated that appro[imatel\ 24.2 billion acres of farm and
forest land Zere oZned b\ companies Zith foreign inYestors. This represents an increase of appro[imatel\ 65
percent since 2004. 
In 2013, foreign inYestment in commercial real estate Zas an estimated $40 billion. 
The U.S. ranks nXmber one b\ foreign inYestors as the most stable and secXre destination for real estate
inYestment, according to a sXrYe\ b\ the Association of Foreign InYestors in Real Estate (AFIRE). 
Ninet\ percent of global inYestors haYe indicated that the\ plan to maintain or increase the si]e of their U.S. real
estate portfolio in 2015, according to the sXrYe\ b\ AFIRE. 

WiVcRQViQ laZ YV. fedeUal WUeaW\

While increased demand b\ foreign inYestors has helped strengthen U.S. real estate markets, sXch demand has also
resXlted in a groZing interest in the laZs that regXlate foreign inYestment in real estate.¬

Since 1887, Wisconsin laZ has prohibited foreign indiYidXals and corporations from oZning more than 640 acres ofSince 1887, Wisconsin laZ has prohibited foreign indiYidXals and corporations from oZning more than 640 acres of
Wisconsin land. The 640-acre limit applies to all land oZned in Wisconsin, not jXst contigXoXs propert\. ThXs if aWisconsin land. The 640-acre limit applies to all land oZned in Wisconsin, not jXst contigXoXs propert\.
foreign indiYidXal or corporation has YarioXs land holdings in Wisconsin consisting of farmland, commercial bXildings
and forest land that eqXal 640 acres, an\ fXrther land pXrchases Zith or ZithoXt improYements ZoXld be prohibited.
MoreoYer, the penalt\ for e[ceeding this limit is signiÀcant giYen that an\ propert\ acqXired in e[cess of 640 acres is
sXbject to forfeitXre.¬

Wisconsin·s laZ, hoZeYer, does contain nXmeroXs e[ceptions. The e[ceptions inclXde propert\ oZned b\ railroads and
pipeline corporations as Zell as land Xsed for mining, manXfactXring, mercantile or energ\-prodXction actiYities. In
addition, the laZ speciÀcall\ e[empts foreign goYernments and sXbjects of foreign goYernments Zhose rights are
secXred b\ treat\.¬

BecaXse the U.S. entered into a nXmber of agreements and treaties Zith foreign coXntries oYer the last 50 \ears to
encoXrage global inYestment and free trade, man\ haYe qXestioned the enforceabilit\ of Wisconsin·s 640-acre limit on
foreign inYestment. For e[ample, in 1995, the U.S. and oYer 150 coXntries signed the General Agreement on Trade in
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SerYices Treat\ (the ´federal GATS Treat\µ), Zhich Zas designed speciÀcall\ to remoYe barriers to trade and
inYestment betZeen coXntries. The federal GATS Treat\ applies to oYer 150 coXntries, inclXding China, RXssia and
most EXropean coXntries, and prohibits coXntries from treating foreign citi]ens and corporations differentl\ than their
oZn citi]ens and corporations.¬

Since Wisconsin's 640-acre limit applies onl\ to citi]ens and corporations of foreign coXntries and the federal GATS
Treat\ prohibits states from treating foreign citi]ens and corporations differentl\ than domestic citi]ens and
corporations, considerable confXsion e[isted as to Zhether the 640-acre limit Zas enforceable.¬

AG'V RSiQiRQ

Based on an anal\sis of both Wisconsin laZ and the federal GATS Treat\, the recent opinion from Wisconsin's Attorne\
General conclXded that the 640-acre limit does not appl\ to citi]ens and corporations of the 150 coXntries that haYe
entered into the federal GATS Treat\ agreement for all Xses e[cept agricXltXral and forestr\ Xses. In other Zords, the
federal GATS Treat\ oYerrides Wisconsin·s 640-acre limit on foreign real estate inYestments Xnless the propert\ is
being Xsed for agricXltXre or forestr\. ThXs the 640-acre limit still applies to foreign oZnership of agricXltXral and
forestr\ land regardless of Zhether the foreign oZner is a citi]en or corporation from a coXntr\ that has entered into the
federal GATS Treat\.

In sXpport of this conclXsion, the opinion cites tZo different reasons:

1. Wisconsin·s laZ speciÀcall\ e[empts most Xses of land oZned b\ foreign inYestors and corporations from the
640-acre limit, bXt does not e[empt agricXltXre and forestr\ Xses. GiYen that the Wisconsin statXtes Zere
amended nXmeroXs times to speciÀcall\ e[empt certain Xses from the limit bXt not agricXltXre and forestr\ Xses,
the opinion determined that the legislatXre·s intent Zas to clearl\ limit the amoXnt of agricXltXral and forestr\ land
that coXld be oZned b\ foreign inYestors.¬

2. The federal GATS Treat\ is one of the e[ceptions in Wisconsin·s laZ, and the treat\ applies to a long list of
´serYice sectorsµ bXt not the agricXltXre or forestr\ serYice sectors. ThXs, becaXse the federal GATS Treat\ does
not appl\ to agricXltXre or forestr\ serYice sectors, the opinion reasons that agricXltXre and forestr\ land are not
e[empt from the 640-acre limit.

CRQclXViRQ

When Zorking Zith foreign inYestors or corporations interested in pXrchasing land in Wisconsin, REALTORS  shoXld
be aZare of both the 640-acre limit and the e[ceptions for certain Xses proYided for both Xnder the Wisconsin statXtes
and the federal GATS Treat\. BecaXse the penalt\ for Yiolating Wisconsin laZ is forfeitXre of the propert\, REALTORS
shoXld strongl\ encoXrage foreign inYestors and corporations to seek the adYice of legal coXnsel to ensXre the\ are in
fXll compliance Zith the laZ.  
 
TRP LaUVRQ LV VLce PUeVLdeQW Rf LegaO aQd PXbOLc AffaLUV fRU WKe WRA.¬
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